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Preamble

Much is talked about dispute resolution in higher education and naturally the Improving Dispute Resolution in Higher Education Project has this as its focus. One of the strands of the project looks at the use of a campus-based ombudsman as one tool in the array of dispute resolution mechanisms. This short essay tries to assess what is meant by the term, the framework within which it sits and how it might find its way into higher education in England and Wales.

Ombudsman
Any search through definitions (paper based dictionaries or web based search engines) for a definition of the word “ombudsman” will give a variety of meanings but with one consistent definition, namely, that this is a person appointed to investigate poor administration or mal-administration. The etymology of the word then takes us back to Sweden 200 years ago.

In 1967 Gelhorn
 published “Ombudsmen and Others” and it is this work that is credited by many with launching the enthusiasm in the United States for the ombudsman and led to the proliferation of the title and the diversification of the function. Senevirante
 highlighted the issues of proliferation stating that more than 90 countries had adopted the role and function in some form or other back in 2002. She goes on to look at the way in which the role had been adopted into the private sector (and thus away from its origins regarding administration and also moving towards dispute resolution via  mediation rather than adjudication).

Thus at this stage two classifications of the form of ombudsman begin to appear. There is the “classical ombudsman” and, what I will call, the “modern ombudsman”, although some refer to this latter model as the “distorted ombudsman”
.

Once we accept that there is now no single type of ombudsman or definition of the role and function of the ombudsman then we need to widen our viewfinder to look at what this “thing” has now become and is widely accepted as. Two forms with similar characteristics but differing functions and points of access.

The “Classical Ombudsman”.
The word ombudsman is possibly most readily linked in people’s minds to the notion of a person fulfilling an office that investigates complaints of mal-administration by public bodies and makes a recommendation about how best to resolve such an issue for the future. The ombudsman does not actually pronounce on a specific case with the outcome being a remedy
 but reports on the issues found and criticises where it is necessary.

This independent person fulfils the role of ombudsman and by the objective analysis of the effectiveness of the administration is able to guide its development. It can be said that the current statutory remit (Higher Education Act 2004) of the Office of the Independent Adjudicator
 in England and Wales is in fact a modern example of the classical ombudsman, although of course the OIA can, and does, grant a remedy including compensation. 

The classical ombudsman is a place of last resort. All other avenues of complaint have been exhausted and the aggrieved party still feels exactly that – aggrieved and seeks adjudication. Some campus ombuds are of this type.

The “Modern ombudsman”

The variety of uses of the word ombudsman is now very wide indeed. This became such a problem to the minds of the New Zealand legislature that by statute it restricted the use of the term to the classical ombudsman established by statute in that country. All others (who came after the amendment to the Ombudsman Act) had to find another title to describe their function, for example “Disputes Advisor”. However, the vast majority of “ombuds” (using the American common usage, thus avoiding any gender reference, although some use ombudsman but will not use ombudsmen) in higher education do appear to be of the “modern ombudsman” designation.

So, what are the differences between a “modern” and a “classical” ombudsman? As we have seen the latter is a place of last resort whereas for many the former is a place of first resort. Once again the problem of definition and terminology is that there is no standard template anywhere.

The modern ombudsman may get involved in dispute resolution by a variety of means, for example “shuttle” contacts, informal problem analysis and discussion, mediation etc as opposed to final adjudication. If the classical deals with mal-administration then the modern deals with problems. The language used is important (see later). A template for HEIs should be developed that offers different models but has consistency of aims, language and process.

Characteristics of an Ombudsman

Senevirante
 is not alone in identifying a number of characteristics that it is felt are a pre-requisite of being able to fulfil the role of the ombudsman, and it does appear that these are common across the spectrum. These are essentially: independence, ease of access/direct access, wide jurisdiction and effective redress mechanisms.

These are not only common but viewed by most as essential in particular independence. This is of course easier to state than to achieve – who sets up the role, who pays for it, who appoints the person/s, to whom does the role report and answer to? Recent research in Australia
 appears to show, amongst other things, that students are increasingly wary of the campus ombudsman and do not trust in the independence of the role. This is linked to the fact of the office sitting within the university structure, the apparent difficulty that students have in finding out about the office and then complaining to it and overall mistrust of the behaviour of the institution. 

At the recent European Network of Ombudsman in Higher Education Conference
 (Hamburg March 2009) a recurrent theme was the essential nature of independence and hence even a reluctance to join together as a formal grouping although this has now been overcome in Spain (where a campus-ombud is a legal requirement). In Australia Sally Varnham (Associate Professor at the University of Technology Sydney [UTS] and a research team member) reported there is a growing call for a body such as the OIA to be set up, however, there are constitutional reasons why this is difficult (the Federal nature of Australia) as well as financial reasons. At the same conference the author (Tim Birtwistle) reported on the work of the IDR project
.

In Australia within the university systems (each state being different) there are also both classical and modern ombudsmen. At UTS it is a last resort classical ombudsman office, whereas at the Australian National University it is a place of first resort and thus a modern ombudsman office. Varnham quoted Oakes
 saying that the number of complaints is actually a measure to ensure that a university is kept on track.

In the United States (from a trawl of the websites) it seems that most ombuds functions are of the “modern” type. Once again there is a great variety of titles used, many are called the campus ombud, but there are also: Dean of Students, Dean of Student Life, Vice President Student Life etc etc.

As we have noted in New Zealand the term ombudsman is restricted in its usage by statute to “classical” government related functions. However, there are many Disputes Advisors that fulfil the role of the “modern” ombudsman.

Rowat
 states:


“But soon in the United States and Canada university ombudsmen 

were appointed by the president ……….. The guarantee of 

independence was lost, and these ombudsmen could easily be 

suspected of being in the pocket of the president”

The notion, fact and appearance of independence is the strongest recurring theme in all research and literature regarding the attributes required for an ombudsman. The mere suspicion of a lack of independence weakens, if not destroys, the effectiveness of the ombudsman. This is shown by the current Australian research
.

The need to develop a non-adversarial vocabulary

Much of the semiotics of interaction between persons in a university (as anywhere else) does seem to set the tone of what the sequence of events turns into:

· GRIEVANCE

· COMPLAINT

· WINNER

· LOSER

· REMEDY

· REDRESS

And so it goes on. Most of these words are loaded with challenge and confrontation. A grumble has become a complaint, a moan has become a grievance. An outcome has become a win or a loss coupled with a remedy. All of these can ratchet up the tension of workplace interactions and university life. This is such that at the University of Denver the term “problem” s the only one used in the ombud’s office. Diffuse the terminology and there is a chance of this modern ombuds office ensuring that the problem is solved.

A Template?

What attributes are needed? It seems that these are: (1) independence (pre-eminent) (2) ease of access (3) wide jurisdiction (4) ability to close the problem. 

Independence does not mean that the ombud cannot be an employee of the institution. The requirement for independence (see above) means that there are clear processes that ensure that the ombud reaches decisions in a totally unbiased way, is not a “voice piece” of the institution, reports and recommends without fear and is not subject to pressure from the institution. In Spain the campus ombudsman is elected to office by a broad range of constituencies. In some American universities the campus ombud’s office is independent even of the President’s office.

However, it is arguable that only (1) (2) and (3) are needed for a modern ombud who is a point of first resort with a brief to aid in solving problems – not a mediator nor an adjudicator but a “post box and sign post” who will also shuttle, whisper, encourage with 100% discretion, independence, neutrality and access to people and systems. This model is used at the University of Denver
 and the information and “mood” of the web pages is worth looking at.

Certainly if the modern campus ombud is to engage in problem solving (dispute resolution) using tools such as mediation (either as a mediator or using some form of mediation service such as at Leeds Metropolitan University
) then it must maintain its independence.

The two models are different but both work in various places in the world and both work well. There is no reason why UK universities could not adopt such a role and gain from that. Given that in England and Wales the OIA sits as, in effect, a classical ombudsman then a modern ombud would increase the effectiveness of problem solving.

The IDR project has gained a lot of valuable information about how this might best work. It will work and it should be tried.

Training.
At the ENOHE conference (Hamburg March 2009) the issue of training for the spectrum of the campus ombud position was raised. Obviously the definition of the role must be arrived at before an identification of training needs can take place. A discussion of training needs has also taken place within the core grouping of the IDR Project – what are the training needs? Who should provide the training? Should the training form part of an accredited course of study? And on the professional front should any mediation training fall within a professional framework such as the bar, SRA, or some other body? Any search of the internet using mediation as the key word uncovers an abundance of different bodies offering mediation as well as advice on the use of mediation
.

Campus ombud or not?

Many countries use a variant of the campus ombud to good effect. Would it add a useful tool to dispute resolution in higher education? Yes, but only if tasks are clearly distinguished and the role clearly defined after consultation with HEIs and student bodies. There are models in, for example, the USA, Spain, Canada and Australia that could help form models suitable for HEIs in England and Wales. There is not a single model that appears to demand attention and adoption. There are models (from classical to modern) that would add to the resolution of problems.
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