Introducing mediation in a unionised environment
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Introduction

In Scotland we have the opportunity to learn from our colleagues in the USA and, I like to think, we can sometimes even learn from England!    I will first give a brief introduction to the Improving Dispute Resolution project which has been funded by the Leadership, Governance and Management Fund of the Higher Education Funding Council for England (HEFCE).  I then turn to my main topic which is the challenge which we face in Scotland, as well as elsewhere in UK higher education,  of considering and introducing any new ways of resolving disputes involving employees, including mediation, in what is clearly a unionised environment.  As we start out on a journey, I hope at least to suggest a route and point out some pitfalls along the way.

The Improving Dispute Resolution Project

When disputes occur in higher education they can become both complex and prolonged.   Such disputes are expensive, whether in management and staff time or in legal fees.    There can also be reputational damage, whether through adverse media coverage or the impact on staff and student perceptions.   Students and employees can also be personally damaged by years spent caught up in a dispute.  For trades unions such individual disputes can suck up time and energy which might be better devoted to collective objectives.

This is the background against which HEFCE agreed to support an Improving Dispute Resolution project.   The Project Director is Professor Gillian Evans.  I am on the Steering Group as a link with the campus unions.   We are exploring with English higher education institutions ways of improving their practice in the resolution of disputes.  Institutions funded by the other funding councils in the UK are also free to participate.  The outcomes we hope for are:  an improved awareness of the ways in which disputes can begin;   the development of speedier routes to constructive solutions; and well-designed training for mediators working in higher education.

This is all work in progress and you can find some helpful reports and materials on our website on: 

http://www.staffs.ac.uk/idr/index.html
In particular, you will find links to materials prepared by the in-house mediation services now on offer at Leeds Metropolitan and Sunderland universities.   

You will also find a link to the rich resource bank kindly made available by our project partners,  the Consortium on Negotiation and Conflict Resolution (CNCR) at Georgia State University, who are with us today.  

Two of us visited the CNCR summer institute in August 2007.  The lessons which we drew from our visit are highly relevant to my theme today.   In summary we learned :

· The need to focus on good system design and the involvement of stakeholders at this stage. 

· A broad approach involving a variety of measures customised by and for each higher education institution. 

· The need for some central support  by way of advice, system support, training and an emphasis on looking after the sustainability of the initiative. 

The University system of Georgia is not unionised.   But if in Georgia it was found that early involvement of stakeholders was important,  all the more so in the UK, where the key stakeholders include both staff and student unions.

We are clearly at an early stage in Scotland and we have the opportunity to learn from the experience of others.  I will say a few words of my impressions of where we are now on mediation and then turn to the challenges of introducing mediation in this unionised environment.

Where we are in Scotland now

I will speak from my own experience which is about the use of mediation in individual employee disputes (employee/management and disputes between employees).   Others today may be able, in discussion, to fill out the picture as regards disputes between students and the institution and indeed other kinds of dispute such as between universities and contractors, those involving international partners, commercial funders and collaborative arrangements. 

There has been, in the last couple of years,  much more interest in using mediation to resolve disputes involving staff.

At the University of Strathclyde Jan Lee, who unfortunately is not now able to join us today, took the initiative in developing an in-house mediation capacity.   A group comprising the University’s “dignity and respect” advisers (who might elsewhere be known as bullying and harassment advisers)  and the University HR team were in November 2006 provided with a course in mediation.   One or two campus union reps, who were part of the dignity and respect network, participated in the training.   Jan and her colleagues at Strathclyde have deliberately not publicised the scheme.  They wished to test the water, to allow confidence in the scheme to grow as they gained experience.    At Strathclyde HR managers who, as is now the typical pattern, have their own territorial area, would not mediate in their own backyard.  There is also a link with an external organisation in the voluntary sector which can co-mediate with an in-house Strathclyde mediator where considered appropriate.  I know that Jan would be keen to establish links with other employers and I hope we will all have another occasion when we can learn from and discuss options with Jan in person.

 At Aberdeen, Margaret Ross, a member of the law faculty,  established some mediation options and  is available to mediate disputes.  Margaret established a peer mediation scheme with the Student Association covering student disputes, however with a change in student  officers and the trained student mediators having moved on, this scheme is now in abeyance.  HR officers at Aberdeen have some mediation training although there is nothing in local procedures which embeds mediation.   Margaret and her colleagues at Aberdeen are approaching matters in a low key way comparable with that at Strathclyde.  The availability of mediation for employee disputes is not widely publicised but rather relies on demand and referrals.  Margaret tells me that at Aberdeen sometimes the word “mediation” is avoided and there may be reference to “facilitated discussions” or a “safe conversation”.    

Aberdeen is interesting for me because I can see some evidence there of the potential for involvement  of campus unions and  of real benefits for our members.  One of the cases mediated a few years ago was between two of our members who, as is normal where members experience a conflict of interests, each had a separate local UCU rep.  I included a brief discussion of mediation at a training event for our local caseworkers last year.   Our casework coordinator – the person who has an overview of the allocation of and management of all of our casework support for members in a University – has made contact with Margaret Ross and I therefore anticipate that some referrals may in future come through local UCU reps where they identify mediation as possibly a helpful option for a member whom they are assisting.   

At Dundee University, Fiona O’Donnell, the University’s legal counsellor, offers mediation.   As Fiona is with us today I hope that she will be able to tell us something about the approach at Dundee in the course of discussion.

I also hear on the grapevine of developments elsewhere and again there may well be people here today who can share your local activities and, so far as confidentiality allows,  your insights arising from your experiences.

I know that a number of Scottish universities have responded in an ad hoc way to serious and intractable disputes.  Even if there is an in-house capacity, there will be some disputes which require greater perceived independence than any in-house mediator could offer.   Typically, when all else has failed and a dispute threatens to go to an Employment Tribunal,  mediation may be offered.   Sometimes the initiative may come from the member of staff who may be stressed out by the dispute and desperate for a remedy.  Often the dispute has resulted in ill health absence, sometimes of more than one party.   These ad hoc initiatives have usually involved the use of mediation service providers,  some of whom are with us today.   I have accompanied some UCU members in mediations in such situations with mixed results, some very successful, others not so.   

The reasons for success or failure in mediation are, in my experience, rather complex.    I think that at present we are still at such an early stage of using mediation in Scottish higher education that we have yet to establish clear arrangements for ensuring that individuals are in a position to make an informed choice, understanding all the pros and cons of the mediation option, with the benefit of  union advice where they are a union member and with appropriate safeguards in place should they choose to proceed with mediation.   I return to these considerations in more detail later.

In future I expect the Advisory Conciliation and Arbitration Service (ACAS) to become a bigger player on the mediation scene.   ACAS offer free of charge mediation where someone has a complaint about their employment rights which they have or could take to an Employment Tribunal.   The government intend to extend the role of and funding of ACAS for mediation.

I would encourage you, if considering offering mediation, to explore what both ACAS and other mediation service providers can  offer for the specific case in question.  

ACAS have helpful guidance on mediation on their website on:

http://www.acas.gov.uk/index.aspx?articleid=1011
The reputable providers of mediation in Scotland will all be registered with the Scottish Mediation Network, which I would encourage you to use (and join!)  to keep in touch with guidance and news on mediation in Scotland and more widely.   Details of mediation providers can be found through their website on:

http://www.scottishmediation.org.uk/
I now go on  to  commend the early involvement of your campus unions in any planning and development of mediation services.

Principles for introducing mediation in a unionised environment

If we are to introduce mediation – or indeed other new forms of dispute resolution – in Scottish higher education,  the campus unions need to be involved at the design stage.   This goes beyond the mere formality that unions will generally have recognition and you will have procedural agreements which require such matters to be the subject of negotiation or consultation.   There are good principled reasons, to which I now turn.

Principle 1 -  Unions can champion mediation, or could effectively block it.

The campus unions will be the main source of guidance for their own members who want to know their options when in dispute.    But more than this, the views of the unions and the experience of their members, have a wider impact on the university community, including non members.   

Mediation itself will appear novel, untested and unfamiliar to most employees.  The introduction of mediation cannot therefore be looked at only from the supply side.  The demand side is crucial.  Mediation is likely to become a widely considered option only when employees themselves are demanding mediation.   That will only happen to a significant extent when and where the campus unions have been involved in designing the local approach to mediation and  when they consider any arrangements protect the best interests of their members. 

Principle 2- Mediation is part of the local employee relations machinery and will need to be linked to existing procedures.

We cannot simply lay a mediation service on top of what is already there and hope for the best.   Higher education is awash with existing procedures – notably for grievance and discipline, bullying and harassment,  student complaint and discipline,  including appeal procedures.    

There is a need for clarity about what happens to the rights of the parties in relation to existing formal procedures, if and when they agree to enter mediation.   

Employees will need to have their rights protected, so that entering mediation does not lead to the loss of the right to pursue a grievance, if mediation fails.  Mediation will also need to proceed swiftly in order to avoid employees falling foul of time limits for Employment Tribunal claims.   Employees will need complete clarity about the process and their rights and options.   There is now a practice direction from Colin Milne, the President of the Employment Tribunals in Scotland,  that generally where the parties to a case have agreed to attempt mediation, the Tribunal should sist the case (stay the case i.e. put it on ice pending the outcome of mediation).   That will protect the rights of an employee who has already lodged an ET claim.   However an employee may not yet have identified that the concerns which they are bringing to mediation might also form the basis for a claim in employment law.  Protecting that person’s rights when they enter mediation may be more challenging and this needs to be thought through and negotiated locally.

I am especially concerned that we never lose sight of the fact that grievance procedures themselves were originally intended to provide for the early resolution of problems at work, wherever possible on a mutually acceptable basis.  Latterly grievance procedures have been turned into a staging post for Tribunal claims and grievances have tended to become more adversarial, with hearings focusing more on adjudication and less on mutual interest resolution.  There will, of course, always be some grievances which do require an adjudication, having heard the submissions of the parties.    But that does not always have to be the case.  

So uppermost in the design issues which I anticipate will need to be negotiated will be whether mediation will be integrated into existing grievance procedures, reviving and refreshing them,  or will be a stand apart system, with loops back into the grievance procedure in the event that mediation fails.   

Talk to your campus unions at the earliest opportunity about design, implementation and training.  Work with the unions, do not by pass them, or at best mediation will be a minor side show and at worst an utter failure or irrelevance.

Principle 3-  Union reps and managers will need training in mediation awareness

While formal mediator training will only be required where you agree to offer an in-house mediation service,  many line managers and union reps will need to have broad mediation awareness training.

Unions may develop their own training for reps – such as the innovative seminar which UCU Scotland is offering to our casework coordinators tomorrow -  but it is likely that the main onus for mediation awareness training will fall on management.

As ever, it will be crucial to involve the campus unions in the choice of training provider and the design of training.  

Principle 4- Unions will be duty bound to advise members of the pros and cons of mediation.  Where members decide to proceed, unions will expect appropriate safeguards.

This is a whole topic in itself and one which I will be covering in detail with our casework coordinators tomorrow.

HR officers and managers should understand, just as much as union officials and reps must understand, that mediation has its pros and cons.

The choice to enter mediation or not is very much for the individual.  The union rep’s role is to ensure that the member makes an informed choice.  That involves a clear understanding of what is meant by mediation, both in principle and in detail in any local scheme or individual offering.  It also means running through the pros and cons.


Here is my own working shortlist, in bullet points.

Points in favour of mediation

A. You retain control of the outcome- nothing is decided unless you agree.

B. The agreement can be creative and customised to meet the parties’ needs.

C. Mediation is confidential.

D. Mediation is not adversarial.

E. Mediation can address unfairness even if it is not unlawful.  Employment Tribunals can only address unlawful wrongs.

F. Mediation can help people work better together after the issues have been discussed.

G. If there is to be a parting of the ways, mediation can help that to be amicable.

H. Mediation can be quicker and cheaper than formal procedures.

Points against mediation

A. Mediation does not expose bad practice.

B. Mediation sets no precedents for this or any other employer.

C. Mediation, unless swift,  may result in you being time barred from Tribunal proceedings.

D. Mediation may put a vulnerable person at risk.   Someone in ill health or otherwise vulnerable may feel under pressure in mediation.

E. Mediation allows venting of feelings by managers as well as employees.  Hurtful things may be said, under protection of confidentiality.

F. The mediator may not be genuinely independent or may not be effective.

G. Your employer or another party may enter mediation in bad faith.

Some of the points against mediation can be addressed by union reps seeking safeguards for members who enter mediation.   In principle these safeguards should be built in at the design stage.  However, it is likely that the best scheme will still require some flexibility to accommodate the needs of our more vulnerable members.

Safeguards for union members entering mediation

Here, in bullet point form, is my working list of safeguards which I believe union members- and their reps - should seek.

· A member suffering ill health should have medical advice prior to entering mediation.

· Timing and location of mediation meetings should be suitable.

· Mediator should be agreed, sufficiently independent and trained.

· Employee rights in the event of mediation being unsuccessful, should be safeguarded at the outset.  To clarify, I don’t simply mean the right to continue with an existing ET claim, which is indeed safeguarded under the practice direction to which I have already referred.  I mean rights under internal procedures as well.

· Time limits for any potential or actual legal claim should be considered and generally it will be necessary to take the steps required under the Disputes Regulations (until these are abolished, probably only with effect sometime in 2009).  This means that unless putting your complaint forward to be addressed in mediation actually counts as lodging a grievance, it will be necessary to lodge a grievance in most cases in order to protect the right to go on to lodge an ET claim.   The complexity of the Disputes Regulations is such that legal advice may often be necessary to ensure that the time limits regime is navigated successfully.

· There is a need to ensure that there is not a power imbalance between the parties in the mediation process.  Generally in employee disputes this can be achieved by ensuring that union members are entitled to be accompanied by a union rep in mediation.   

· Any agreement should be voluntary and confidentiality (including any aspect which the parties agree should not remain confidential) should be agreed at the outset and again in any agreement.

· Where it is agreed that there are lessons to be learnt for the organisation, any aspect which can be taken forward , for example in collective negotiations, must be explicitly agreed as an exception to the presumption of complete confidentiality.

I know I have raced through a lot in a short time.  I have a copy of my presentation for everyone here and will arrange for it to be placed on the HEFCE IDR website for wider reference.  No doubt there will be an opportunity for me to give a more extended presentation over the coming months and years and as my own thinking (and that of the unions generally)  on the topic develops.
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