We have had a number of enquiries from HEIs planning to create in-house mediation services interested in the training needs to be met.  We are hoping to hold a workshop on this theme shortly.  Further expressions of interest are welcome.

Towards Good Practice Guidelines in Mediator Training Courses


There is a dispute in your higher education institute and you consider 
mediation. You appoint an "accredited mediator". What are you getting?

At present a number of widely disparate bodies offer to educate and train 
mediators. Some courses lead to what is apparently a "practitioner licence."  But many of the courses are largely self regulating and there is no universally recognised standard for a practitioner licence.  
This raises a number of linked questions:


i) 
What should the content of mediator training courses be? 

ii) 
Should there be a regulatory framework to guarantee adequate 
assessment, regulation and quality assurance and how should 
this be authorised?

iii) 
What are the special needs of mediators who want to work within 
higher education?
 
How would you want the mediator you appoint in your dispute to have been trained?  What standards would you want the mediator to have reached?  What mechanisms would you like to see in place to make sure that he or she really teaches those standards?

Content and Emphasis


The Civil Mediation Council (CMC) pilot provider accreditation scheme http://www.civilmediation.org/page.php?page=4 provides a good starting point to consider minimum requirements in mediator training. The scheme provides that in order for a mediation provider to be accredited there must be adequate training of its mediators. What according to the CMC does this mean about content of training courses? For CMC accreditation mediators must be trained in ethics, mediation theory, mediation practice, negotiation and role play exercises. If they are not professionally qualified in a discipline which includes law, the mediator must demonstrate a grasp of contract law. The training course must include not less than 24 hours of tuition and role-play and mediators must be required to have attended at least two mediations as an observer before acting as the appointed mediator.

These broad headings seem appropriate. But surely far more detail is needed to ensure that participants on a course come out equipped to mediate.

Skills Training

A significant part of the training must be training in the skill of mediation which should be broken down into its component parts.  The 24 hours which the CMC regards as an acceptable minimum length of tuition is about 3-4 days if it is all done face to face although of course e-learning is not ruled out. Is 24 hours enough given that there must be a relationship between the length of the course and the standards that participants can reach? Should there be a distinction between the requirements for in-house training provision within higher education and those appropriate to obtaining a generic practitioner licence?

Ethics In Mediation


 For example, what should participants learn about ethics? The EU Code of Conduct for Mediators might be an appropriate starting point. http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf .  But disputes in HEIs can have a wider global reach. A wider knowledge of the ethical context may also be necessary including perhaps the codes of conduct binding solicitors and barristers and the thinking behind them.


Competent mediators should be able to apply principles to practical 
situations they may encounter, so that they can reflect critically on their 
own practice. For instance can giving legal advice ever be acceptable and
at what point is the mediator straying into the area of giving legal 
advice?  When is a settlement unconscionable. and if it is what is the 
appropriate action? What should a mediator do if it becomes clear to him 
that one of the parties is lying? In what circumstances can a mediator be 
sufficiently sure that one of the parties has no intention of settling to warrant termination of the mediation?  What are a mediator's obligations if he or she becomes aware of money-laundering?


Knowledge Of The Law


The CMC pilot (which of course is not designed to address the specialist needs of higher education) suggests that a mediator needs a grasp of basic contract law. What does "basic contract law" mean? Does it include remedies? And why contract and not tort? What about basic knowledge of litigation procedure including costs and funding? Do mediators in higher education disputes need a knowledge not only of the legal framework in higher education but, for instance, also general employment law?

Mediation Theory. 

How much does a practising mediator need to be informed by a knowledge of the history of mediation, of theories of conflict and perhaps most importantly of psychology and psychotherapy? Should there be an analysis by way of comparison of other forms of Alternative Dispute Resolution?


Admission To Mediation Training Courses


Many mediation training courses have no clear criteria for admission. The competencies of the mediator you appoint will be determined not only by the mediation training course he or she has completed but also by previous knowledge, skills and qualifications. Should there be entry requirements? Is this appropriate to admission to your in-house training?


Regulation and Assessment


The CMC pilot provider accreditation scheme is also a starting point for 
considering regulation and assessment of training courses.

The CMC pilot makes no provision in this regard so that regulation and 
assessment can be entirely left to those providing the courses. But surely 
some kind of system of external examiners and external inspection and 
reporting is needed to ensure depth, rigour, coverage and fairness of 
assessment as well as appropriate standards of teaching?

The CMC pilot provides only that the course must be formally assessed. It gives no further details about the mode of assessment or the appointment of assessors. Should assessment be by examination or coursework or skills assessments or some combination of these? Probably there needs to be at least a written element and a practical skills assessment element. There need to be clearly stated assessment rules and protocols and appeal procedures of the sort HEIs routinely provide for their courses.

 There is another model for mediation courses which HEIs are likely to find more satisfactory. Mediation modules are currently being run as part of Bar Vocational and Legal Practice Courses. As such they are regulated by the Bar Council and the Solicitors Regulation Authority. Because many Bar Vocational Courses and Legal Practice Courses are located within universities they are also part of the higher education quality assurance framework. Clearly mediation modules within bar vocational and legal practice courses are restricted to those with legal qualifications. But universities also run other mediation modules within undergraduate and postgraduate courses. 


The higher education framework may be the most appropriate one within which to place mediation courses. Not only would it provide sophisticated systems of quality assurance and regulation for courses but it could provide a system of transferable credits linking prior qualifications, short courses and more comprehensive courses. And it would ensure that mediation courses are pitched at an appropriate level. The higher education framework would provide real assurance that when you appoint an "accredited mediator" you are getting somebody of an appropriate level of training and competency.

We would like to begin a consultation on the way forward.

