Mediation Workshop for IDR Birmingham January 7 2008.
Reflections by John Crawley (Director of Training and Consultancy – Conflict Management Plus Ltd)

The session was attended by a number of interested parties from Higher Education Establishments throughout the UK who had some experience of mediation, and an interest in using mediation more proactively within their establishments. Some already had trained mediators, some had been using mediation informally and at least one had recently established an internal mediation service with a team of in-house mediators (Leeds Metropolitan University).
There was a particular interest in using mediation for student complaints and the case study reflected that. I chose a fishbowl method to enhance learning, mediating live snapshots, explaining my thoughts, use of process and strategies and seeking critique/feedback. There were a number of ingredients to the case study and to the live action which were familiar to any experienced mediator:
· Strong victim like behaviour which needed to be acknowledged and responded to with empathy, but also reality-checked and challenged to enable constructive problem solving and relationship-building.
· Flawed communication between parties (in this case, like many others, over reliance on electronic media rather than face to face contact) – this also needed acknowledging and much work was done doing specific problem solving around current and future communication.
· Pressure of time and work and its impact on conflict management – several people had been strongly affected by the dispute, which gathered momentum due to a series of acts and omissions, none of which, in their own right were serious. The equilibrium and self confidence of the student was damaged as he was already struggling to cope, and the academic staff who were already stretched with regard to time for student contact found the ‘barrage’ of ‘demands’ tipped them into a stressful, disempowered state. These feelings can, of course be released in mediation in a safe environment, in a non-blaming way.

· The inclination of both parties to move towards formal process early and how this can complicate the mediation opportunity. It is necessary to clearly establish where the parties are regarding other procedures, and how mediation fits in with other protocols.
The case study also contained some dynamics specific to Higher Education:
· A vulnerability to student complaints which can lead to formal, bureaucratic responses to complaints rather than exploration and dialogue.

· Many students are fully aware of their rights, but may be less willing or able to look at their responsibilities. Mediators in this arena need to take care to establish a safe environment, be clear about confidentiality and contract parties to mediation appropriately. Mediators also need to be excellent at building rapport, and maintaining impartiality.
· The access routes to, and provision of, student support and support on disability issues, vary across establishments.   
· Mediators need to do their homework on local support provision, and / or work with someone who understands mediation and can provide neutral, independent advice on support options.

· Authority and resources to settle – the lines of authority and control over resources is dependent on the issues at the table and may sit with a number of people. 
· Mediators need to ensure that those who have the authority and resources to settle are either at the table, or thoroughly consulted.

· The difficulty of ensuring adjustments are made to enable fairness in an academic environment without unfairly disadvantaging others. 

· Enacting the DDA is difficult as there is a balance to strike between fairness for the recipient of adjustments and the maintenance of academic standards.
· The process of gaining a needs assessment and ‘flagging’ what adjustments need to be made has to be conducted in an environment of trust and open communication. Difficult messages often have to be delivered and both staff and students need support in delivering and enacting those messages. 

· Mediation can provide a suitable forum to discuss and explain difficult decisions about rights, and adjustments, but is not a forum in which to:

a) overturn existing decisions.
b) give unrealistic reassurances.
At the end of the workshop there was a brief discussion about key learning points and this is what we gathered:

· The importance of mediator’s impartiality as an active set of behaviours, not a passive state.
· The importance of the parties feeling protected by the rigour of the process and the mediator’s control.
· Establishing respect for and the credibility of the mediator is paramount.
· Mediators need to know how and when to challenge, e.g. not just when the dialogue is getting uncomfortable, or going slightly off track, but when an important moment needs to be reinforced, or some common ground acknowledged, or some disruptive behaviour has started to recycle and repeat.
· The creation of a safe space, moving away from complaint structures into interest-based negotiation is possible through mediation. Relationships can also be restored.
· The lack of technical competence, knowledge of the HE field, its culture and structures can be an inhibition for mediators, particularly when identifying key issues, and moving towards closure. It can also be a bonus enabling mediators to avoid premature closure or leading the parties. A truly neutral mediator without an interest in the subject matter may find it easier to work ‘outside the box’ using creative, independent problem solving.
· HE Establishments need a range of dispute resolution methods from the non-directive to more directive (as described in Appendix 1 Dispute Resolution Options).
· Suitability for mediation needs is difficult to assess and needs a skilful and careful approach.
Appendix 1 Dispute Resolution Options
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Option 1 - advice and support

This could involve independent support for any of/all of the parties including coaching, training, mentoring or counselling.
Option 2 - a negotiated settlement

The parties directly involved are encouraged to resolve their differences by working out a settlement between them. This can be assisted by others, who may influence the parties about how they negotiate and what outcomes they arrive at.

Option 3 - a mediated agreement

The parties are encouraged to work out their differences but have more support around how they communicate and about how any power issues are dealt with between them. The third party facilitator is impartial and has no stake in the solution. Win/win solutions are sought by this method. Direct, face to face meetings are part of this process.

Option 4 - arbitration / management review

A more senior, experienced, appropriately skilled person has a look at the situation, listens to all sides and determines a way forward. This may involve direct face to face meetings or document review. Mutually acceptable ways forward are sought but may not be possible.

Option 5 – investigation and adjudication

A more senior, experienced, appropriately skilled independent person formally conducts an investigation seeking evidence about what has happened, to what level of seriousness, and with what impact. A detailed report is compiled presenting the evidence to a decision-making adjudicator or panel of adjudicators. 
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